
 

            
 

JOSHUA BASIN WATER DISTRICT 

SPECIAL MEETING OF THE BOARD OF DIRECTORS 

WEDNESDAY, MARCH 13, 2019, AT 6:30 PM 

61750 CHOLLITA ROAD, JOSHUA TREE, CA  92252 
 

AGENDA 

 

 
 

 

 1. CALL TO ORDER 
 

 2. 

 

3. 
 

PLEDGE OF ALLEGIANCE 
 

DETERMINATION OF A QUORUM 
 

 

 

 

 

 

 
 
 

 

 

Pages 3-30 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

Pages 31-33 

 

 

Pages 34-35 
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7. 

 

 

8. 
 

 

 

 

 

 

 

 

APPROVAL OF AGENDA 
 

PUBLIC COMMENT  
Members of the public may address the Board at this time with regard to matters within the Board’s 

jurisdiction that are not listed on the agenda.  State law prohibits the Board of Directors from 

discussing or taking action on items not included on the agenda.  Members of the public will have the 

opportunity for public comment on any item listed on the agenda when it is addressed on the agenda.  

Please limit comments to three (3) minutes or less. 
 

 

PUBLIC HEARING – At this time the Board will conduct a Public Hearing to receive and 

discuss public input & comment regarding the potential transition from an “at-large” election 

system to a “district-based” election system pursuant to Elections Code Section 10010 (a) (1).  
 

The public hearing should be conducted as follows: 
 

A. HEARING OPENED BY PRESIDING OFFICER 

B. STAFF AND CONSULTANT PRESENTATIONS 

C. QUESTIONS OF STAFF BY BOARD 

D. PUBLIC TESTIMONY OPENED BY PRESIDING OFFICER 

E. PUBLIC TESTIMONY HEARING CLOSED 

F. QUESTIONS BY BOARD 

G. DISCUSSION BY BOARD 

H. ACTION BY BOARD 
 

EMPLOYEE RECOGNITION AND AWARDS PROGRAM – Recommend that the 

Board approve the Employee Recognition and Awards Program. 
 

REQUEST FOR STAFF REPORT ON EMPLOYEE BENEFITS– Recommend that the 

Board advise the General Manager on how to proceed. 
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9. 

 
 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 
 

 

10. 
 

 

 

CLOSED SESSION –  
 

At this time the Board will go into Closed Session pursuant to Government Code Section 

54957 (b) (1) – General Manager Performance Evaluation; and 
 

Pursuant to Government Code Section 54957.6 to consult with the Board’s designated 

representatives (Ad Hoc Negotiation Committee (President Johnson and Vice President 

Unger) with regard to potential compensation adjustments and the potential extension of the 

General Manager’s Employment Agreement. 
 

RETURN TO OPEN SESSION – 
 

ADJOURNMENT 

   
 

INFORMATION 

The public is invited to comment on any item on the Agenda during discussion of that item. 

Any person with a disability who requires accommodation in order to participate in this meeting should telephone Joshua Basin Water 

District at (760) 974-0072, at least 48 hours prior to the meeting in order to make a request for a disability-related modification or 

accommodation. 
 

Materials related to an item on this Agenda submitted to the Board of Directors after distribution of the agenda packet are available for 

public inspection in the District’s office located at 61750 Chollita Road, Joshua Tree, California 92252 during normal business hours. 
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JOSHUA BASIN WATER DISTRICT 
 

AGENDA REPORT 
 

 

 
DATE: MARCH 13, 2016 
 
TO:  GENERAL MANAGER/BOARD OF DIRECTORS  
 
FROM: SPECIAL COUNSEL, JENNIFER FARRELL (RUTAN & TUCKER LLP) 
 
 
SUBJECT: PUBLIC HEARING TO TAKE INPUT REGARDING POTENTIAL 

TRANSITION TO BY-DISTRICT ELECTIONS FOR BOARD MEMBERS 
 

 
RECOMMENDED ACTION: 
 
It is recommended that the Board receive and discuss public input regarding the 
composition of the Board’s yet to be formed voting districts pursuant to Elections Code 
section 10010(a)(1). 
 
BACKGROUND:  
 
On December 21, 2018, the District received a letter from Kevin Shenkman, an attorney 
of the law firm of Shenkman & Hughes threatening to sue the District for alleged violations 
of the California Voting Rights Act (“CVRA”) (Elec. Code §§ 14025-14032) unless the 
District voluntarily converts to a district-based election system. The CVRA only applies to 
jurisdictions, like the Joshua Basin Water District, that utilize an at-large election method, 
where voters of the entire jurisdiction elect each of the members of the Board.  Similar 
letters have been served and lawsuits have been filed in recent years against dozens of 
cities and other public agencies for alleged CVRA violations, including many nearby cities. 
Every public agency defendant in the history of the CVRA that has challenged the 
conversion to district elections has either lost in court or settled/agreed to implement 
district elections, and been forced to pay at least some portion of the plaintiffs’ attorneys’ 
fees and costs.  A copy of Mr. Shenkman’s letter is attached to this staff report 
(Attachment A).    
 
The threshold to establish liability under the CVRA is extremely low, and prevailing CVRA 
plaintiffs are guaranteed to recover their attorneys’ fees and costs. As a result, every 
government defendant in the history of the CVRA that has challenged the conversion to 
district elections has either lost in court or settled/agreed to implement district elections, 
and been forced to pay at least some portion of the plaintiffs’ attorneys’ fees and costs.  
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Several cities that have extensively litigated CVRA cases have been eventually forced to 
pay multi-million dollar fee awards. 
 
In order to avoid the potentially significant litigation expenses that are likely to occur if the 
District retains its at-large election method of election, at the District’s February 6, 2019 
hearing, the Board adopted Resolution No. 19-994 outlining its intention to transition from 
at-large to district-based elections, pursuant to Elections Code section 10010(e)(3)(A).  
(Attachment B.)  As stated in that Resolution, the Board took that action in furtherance of 
the purposes of the CVRA.  Pursuant to Elections Code section 10010(a)(1), the Board 
must now hold two public hearings within a thirty day period (before drawing any draft 
maps of proposed voting districts) in order to receive public input regarding the 
composition of the districts.  
 
DISCUSSION: 
 

 The California Voting Rights Act 
 
The CVRA was specifically enacted in 2002 to eliminate several key burden of proof 
requirements that exist under the federal Voting Rights Act of 1965 (“FVRA”) (52 U.S.C. 
§ 10301 et seq.) after several jurisdictions in California successfully defended themselves 
in litigation brought under the FVRA. The intent of the legislature was to facilitate private 
suits that ultimately force public entities to shift from “at-large” to “district-based” elections.     
 
Specifically, the CVRA removes two elements that must be met in order to establish a 
violation under the FVRA: (1) the “geographically compact” FVRA precondition (e.g., can 
a majority-minority district be drawn?), and; (2) the “totality of the circumstances” or 
“reasonableness” test, whereby the defendant can defeat a lawsuit by demonstrating that 
certain voting trends – such as racially polarized voting – occur for reasons other than 
race, or that minority voters are still able to elect their candidate of choice. Under the 
CVRA, the only “element” a plaintiff must establish is that racially polarized voting occurs 
in a jurisdiction with at-large elections, without regard for why it might exist. (Elec. Code 
§ 14028.)  Despite its removal of key safeguards contained in the FVRA, California courts 
have held that the CVRA is constitutional.  (See Sanchez v. City of Modesto (2006) 145 
Cal.App.4th 660.)   
 
Most recently, on February 23, 2018, the U.S. District Court for the Southern District of 
California dismissed a lawsuit challenging the constitutionality of the CVRA and of the 
City of Poway’s adopted district map. The lawsuit was initiated by the former mayor of 
Poway, Don Higginson, who alleged that the CVRA and Poway’s by district map adopted 
pursuant thereto violate the equal protection clause of the U.S. Constitution. Higginson 
sought an order declaring both the CVRA and Poway’s map unconstitutional and 
enjoining their enforcement and use. The Court not only denied Higginson’s motion for a 
preliminary injunction, but also dismissed the case in its entirety based on lack of 
standing. (See Higginson v. Becerra, et al. (Feb. 23, 2018, No. 17cv2032-WQH-JLB) __ 
F.Supp.__.) 
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Over the relatively short history of the CVRA, plaintiff public agencies have paid over $15 
million to CVRA plaintiff attorneys, including a recent settlement in West Covina for 
$220,000. (See Table of Results of CVRA Litigation (Attachment C).) The City of 
Modesto, which challenged the CVRA’s constitutionality, ultimately paid $3 million to the 
plaintiffs’ attorneys, and the cities of Palmdale and Anaheim, who also aggressively 
litigated CVRA claims, ultimately paid $4.5 million and $1.2 million in attorneys’ fees, 
respectively. These figures do not include the tens of millions of dollars government 
agency defendants have spent on their own attorneys and associated defense costs. All 
of the above cities – like all other CVRA defendants – ultimately ended up converting to 
district elections.    
 
Recognizing the heavy financial burden at-large jurisdictions are now facing, in 2016, the 
California Legislature amended the Elections Code to simplify the process of converting 
to district-based elections to provide a “safe harbor” process designed to protect agencies 
from litigation. (Elec. Code § 10010(e)(3).). If a public entity receives a demand letter, 
such as the Shenkman letter here, the public entity is given 45 days of protection from 
litigation to assess its situation.  If within that 45 days, the public entity adopts a resolution 
declaring the Council or Board’s intent to transition from at-large to district-based 
elections, the potential plaintiff is prohibited from filing a CVRA action for an additional 90 
day period, during which time the process outlined below must occur.  (Elec. Code § 
10010(e)(3).) 
 

 Process For Switching To By-District Elections 
 
In order to avoid the significant litigation expenses that are likely to occur if the District 
retains its at-large election method of election, at the Board’s February 6, 2019 hearing, 
the Council adopted Resolution No. 19-994 outlining its intention to transition from at-
large to by-district elections, pursuant to Elections Code section 10010(e)(3)(A).  
(Attachment B.)  As a result, no potential plaintiff can file a CVRA lawsuit against the 
District before May 7, 2019.   
 
Now that the District has adopted a resolution of intent, the first step in the process in the 
District’s conversion from its current at-large method of election to a district-based system 
is to hold two public hearings to receive public comment regarding the composition of the 
yet to be formed voting districts. (Elec. Code § 10010(a)(1).)  This March 13, 2019 hearing 
is the first such hearing, and the second will occur on March 20, 2019.  Based in part on 
input received at these hearings, the District’s districting consultant, National 
Demographics Corporation (“NDC”), will draw several proposed voting district maps, and, 
together with any qualified maps prepared and submitted by members of the public, 
present those maps to the Council at two future public hearings scheduled for April 3, 
2019 and April 17, 2019. The Board will have the ability to request modifications to the 
options presented. NDC will be leading the discussion of this item at the March 13 public 
hearing, and attached is a PowerPoint presentation they have prepared on the topic. 
(Attachment D.) 
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The intention of these hearings is to identify the neighborhoods, “communities of interest,” 
and other local factors that should be considered or used as “building blocks” when the 
map drawing begins.   
 

 Criteria to be Considered  
 
While all public input concerning the composition of the District’s yet to be formed voting 
districts should be considered, there are several mandatory criteria that the District will 
have to comply with when the actual districts are created: 
 

1. Population equality across districts.  (Elec. Code § 21601; Gov. Code § 34884 
[“The districts shall be as nearly equal in population as may be.”].) 

 
2. Race cannot be the “predominant” factor or criteria when drawing districts.  (Shaw 

v. Reno (1993) 509 U.S. 630; Miller v. Johnson (1995) 515 U.S. 900.) 
 

3. Compliance with the FVRA, which, among other things, prohibits districts that 
dilute minority voting rights, and encourages a majority-minority district if the 
minority group is sufficient large and such a district can be drawn without race 
being the predominant factor. (See, Bartlett v. Strickland (2009) 556 U.S. 1.) 

 
Additionally, pursuant to Elections Code section 21601 and Government Code section 
34884, the Board may consider the following factors when establishing districts (which 
are not exclusive):  (a) topography, (b) geography, (c) cohesiveness, contiguity, integrity, 
and compactness of territory, and (d) community of interests.  The Board may also plan 
for future growth, avoid head-to-head contests between incumbents (to the extent 
possible), consider boundaries of other political subdivisions, and consider physical/visual 
geographical and topographical features (natural and man-made).  The Board may 
choose to include some, all or none of these criteria, or may choose to come up with 
unique criteria that Board believes is applicable to the District.  In addition, members of 
the community may suggest additional or alternative criteria that the Board may want to 
consider.     
 

 Permissible Forms of By District Government 
 
In addition to the above criteria, the District has several options when it comes to the 
number of districts permitted. A public entity may adopt an ordinance that requires the 
members of the legislative body to be elected in five, seven, or nine districts (Gov. Code 
§ 34871(a)); or in four, six, or eight districts, with an elective mayor (Gov. Code § 
34871(c)). Thus, the District should consider (in conjunction with NDC) the number of 
districts to be established. 
 
Although permitted by Government Code 34871(c), there is an open legal question as to 
whether a public entity that adopts a district-based method of election but establishes a 
separately elected at-large mayoral/presidential office is insulated from liability under the 
CVRA. The CVRA defines “at-large method of election” to include any method of election 
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“that combines at-large elections with district-based elections.”  (Elec. Code § 
14026(a)(3).) This definition could arguably include district elections where the 
mayor/president is separately elected at large.  Only an at-large method of election can 
violate the CVRA.  (Elec. Code § 14027.)  Accordingly, while many entities have retained 
their separately elected mayor when facing a CVRA lawsuit and have not been 
challenged, there is at least an argument that doing so makes the entire method of 
election “at-large” for the purposes of CVRA.   
 
ENVIRONMENTAL ANALYSIS: 
 
This item is not subject to CEQA review. 
 
CONCLUSION:   
 
Staff recommends that the Board receive and discuss public comment regarding the 
composition of the District’s yet to be formed voting districts pursuant to Elections Code 
section 10010(a)(1). 
 
FISCAL IMPACT: 
 
There is no fiscal impact associated with holding this public hearing. 
 
The fiscal impact of moving forward with the transition to district elections, including the 
demographic consultant cost ($8,500), the District’s anticipated legal fees ($18,000), 
and the amount likely to be paid to Shenkman under the CVRA safe harbor provision 
($30,000), is estimated to be approximately $56,500. Additional legal costs could be 
incurred for additional analysis and public hearings.   
 
ALTERNATIVE ACTION: 
 
The Board could provide other direction.  
 
SUPPORTING DOCUMENTS: PAGE # 
 
A. Letter from Shenkman & Hughes  ......................................................................... 8-11 

B. Board Resolution No.19-994 ............................................................................... 12-15 

C. Table of Results of CVRA Litigation ..................................................................... 16-19 

D. NDC Powerpoint on CVRA ................................................................................. 20-30 
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